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Va. 299, 44 Am. Rep. 165 ; French v. Williams, 82 Va. 462, 4 
S. E. 591; Bond v. Willis, 84 Va. 796, 6 S. E. 136; Scott v. 
Moore, 98 Va. 668, 37 S. E. 342, 81 Am. St. Rep. 749. 

For these reasons, the decree of the circuit court must be re- 
versed, and this court will make such decree as the trjal court 
ought to have made, perpetuating the injunction, with costs. 

Reversed. 



Clinchfield Coal Co. et al. v. Sutherland. 

Sept. 9, 1912. 
[75 S. E. T65.] 

1. Dower (§ IT*)— Right to Compel Conveyance. — After a husband 
sold his undivided interest in land under provision for deferred pay- 
ments, alimony was decreed^ against him, with provision that, upon 
the wife executing a deed releasing her contingent right of dower to 
the land, the purchaser should pay her the amount fixed as alimony. 
The wife was not a party to her husband's contract to convey, nor 
to the deed, and refused to convey her dower right. Held, that an 
assignee of the claim for the fees of the wife's counsel in a suit in 
which the alimony was decreed is not entitled, though he has re- 
duced the claim to judgment, to maintain suit against the husband 
and wife and the purchaser of the land to compel a conveyance by 
the wife to the purchaser of her contingent right of dower, and to 
compel the purchaser to pay the amount of the judgment to such 
assignee; it being optional with the wife to accept or reject the ali- 
mony on the terms prescribed. 

[Ed. Note. — For other cases, see Dower, Cent. Dig. § 62; Dec. Dig. 
§ 17.*] 

2. Dower (§ 38*)— Stipulations— Parties Bound by.— A married 
woman is not bound by a stipulation concerning her dower right, 
contained in a deed made by her husband in which she did not join. 

[Ed. Note. — For other cases, see Dower, Cent. Dig. §§ 89, 94, 95, 
132; Dec. Dig. § 38.*] 

Appeal from Circuit Court, Dickinson County. 

Bill by S. H. Sutherland against the Clinchfield Coal Com- 
pany and others. Decree for plaintiff, and defendants appeal. 
Reversed. 

Vicars & Peery, W. H. Rouse, and B. M. & B. H. Fulton, 
for appellants. 
Sutherland & Sutherland, for appellee. 

♦For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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Whittle, J. [1] This litigation had its origin in a suit for 
divorce instituted by A. J. Kiser against his wife Anna Kiser. 
Pending the trial of that case the court made an allowance of 
$150 to the wife for temporary alimony, and upon final hear- 
ing held that neither party was entitled to a divorce, but 
awarded a gross sum of $500 (inclusive of the sum of $150 
previously allowed as temporary alimony) as permanent ali- 
mony to the defendant. 

It appeared that A. J. Kiser had sold his undivided interest, 
amounting to 210 acres, in a certain tract of land, to the Clinch- 
field Coal Company for $1,680, $420 of which was paid on the 
execution of the deed, and the residue of the purchase money 
was to be paid in three credit installments, of $420 each. With 
respect to this transaction the court decreed as follows: 
''And it further appearing to the court that the complainant 
has sold the farm upon which they have lived, and the defend- 
ant has refused to sign said deed of conveyance, and that com- 
plainant has refused to provide for defendant, but has squan- 
dered a part of the money, the court doth adjudge, order, and 
decree that, upon the defendant executing a deed releasing her 
contingent right of dower to the farm which has been sold to 
the Clinchfield Coal Company, the said company do pay to the 
said defendant, Anna Kiser, * * * the sum of $500, which 
sum shall be her permanent alimony, and is to include the sum 
of $150, heretofore decreed by this court to the defendant.'' 

From this decree A. J. Kiser appealed, and the decree was 
affirmed. Kiser v. Kiser, 108 Va. 730, 62 S. E. 936. 

S. H. Sutherland, the appellee, became the owner by assign- 
ment of the fees of counsel for Anna Kiser in the divorce suit, 
amounting to $350, and, having reduced the same to judgment, 
instituted this suit against A. J. Kiser, Anna Kiser, and the 
Clinchfield Coal Company to collect the same. The bill, after 
setting out the foregoing facts and others not material to be 
stated, prays: "That a commissioner be appointed to execute a 
deed conveying the contingent right of dower of the said Anna 
Kiser in said tract of land conveyed by her husband to the 
Clinchfield Coal Company, in case she refuses to execute the 
same, and that upon the execution of said deed said Clinchfield 
Coal Company be required to pay your orator the amount- of 
his judgment against said Anna Kiser and the costs of this 
suit." There was a further prayer that the divorce suit be re- 
instated and reopened, and that the bill be treated as a petition 
therein. 

On final hearing the circuit court entered the decree under 
review, directing that Anna Kiser should within 30 days con- 
vey all her interest in the land sold by her husband, either ac- 
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tual or contingent, to the Clinchfield Coal Company, and, if she 
should fail to execute and deliver such deed within the time 
prescribed, a special commissioner was appointed to make the 
conveyance. The decree, moreover, provided that, upon the 
execution of the conveyance, either by Anna Kiser or the com- 
missioner, the Clinchfield Coal Company should pay to S. H. 
Sutherland the amount of his judgment, to go as a credit on the 
$500 decreed against the company. 

[2] It is apparent that this suit and the decree complained 
of are founded upon a misconception of the contractual rela- 
tions of the parties with respect to the sale of the land from A. 
J. Kiser to the Clinchfield Coal Company, as well as of the 
force and effect of the decree for alimony in the divorce suit. 
Anna Kiser was not a party to either the contract for the sale 
of her husband's land to the Clinchfield Coal Company or to 
the deed executed by him in consummation thereof; hence her 
dower rights in the land were in no wise affected by that trans- 
action. The deed, it is true, contains a stipulation that the last 
installment of purchase money should fall due 24 months from 
the date of the deed, "or so soon thereafter as the dower right, 
contingent or actual, of Anna Kiser * * * is released." 
But, not being a party to the instrument, the wife was not 
bound by the stipulation, and it affirmatively appears that she 
has steadfastly refused to consent to it. So, also, with regard 
to the decree in the divorce suit. The court did not undertake 
the impossible task of requiring the wife to specifically execute 
a contract of sale to which she was not a party. To the con- 
trary, the decree in terms recites that the sale was made by the 
husband, and that the wife "has refused to sign said deed of 
conveyance, and that complainant has refused to provide for 
defendant." Predicated upon that state of facts, the decree 
proceeds to declare that, upon Anna Kiser executing a deed re- 
leasing her contingent right of dower, the Clinchfield Coal 
Company shall pay to her the sum of $500 for permanent ali- 
mony, thus leaving it optional with the wife to accept or reject 
permanent alimony on the terms prescribed, and the record 
shows that she has always refused to release her dower rights 
and accept the provisional allowance made for her. in lieu 
thereof. 

In these circumstances, the court exceeded its powers in at- 
tempting to compel the appellant, at the suit of a judgment 
creditor, to accept for his benefit the terms of a sale of her 
property which she never made, and to which she never as- 
sented. Such a suit cannot be maintained. 

For these reasons, the decree must be reversed, and the bill 
dismissed. But this dismissal is without prejudice to the right 
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of the appellee to resort to any remedy to which he may be en- 
titled for the collection of his judgment against Anna Kiser, or 
to any right that A. J. Kiser may have against the Clinchfield 
Coal Company with respect to unpaid installments of purchase 
money on the land sold by him to that company. 

Reversed. 



Western Union Telegraph Co. v. Davis. 

Sept. 9, 1912. 
[75 S. E. 766.] 

1. Telegraphs and Telephones (§ 78*) — Delivery of Message — Pen- 
alty — Statutes. — Code 1904, § 1294-h (6), which prescribes a penalty 
for delay, in delivering a telegram, cannot be given extraterritorial 
force by agreement of the parties to a contract for transmission of a 
telegram. 

[Ed. Note. — For other cases, see Telegraphs and Telephones, Cent. 
Dig. §§ 79-81; Dec. Dig. § 78.*] 

2. Telegraphs and Telephones (§ 78*) — Delivery of Messages — 
Penalty for Delay. — Code 1904, § 1294-h (6), which prescribes a pen- 
alty for delay in delivering a telegram, does not authorize imposition 
of the penalty for neglect to deliver within Jhe state a telegram sent 
from a telegraph office within the state to an office just outside the 
state, though the company customarily delivered messages from the 
latter office to the adjoining town within the state in which the ad- 
dressee resided. 

[Ed. Note. — For other cases, see Telegraphs and Telephones, Cent. 
Dig. §§ 79-81; Dec. Dig. § 78.*] 

Appeal from Corporation Court of Bristol. 

Action by one Davis against the Western Union Telegraph 
Company. Judgment for plaintiff, and defendant appeals. Re- 
versed and dismissed. 

George H. Fearons, Donald T. Stant, and Phlegar, Powell, 
Price & Shelton, for appellant. 
N. P. Oglesby and George M. Warren, for appellee. 

Whittle, J. [1] This is an action under Va. Code, 1904, § 
1294-h (6) to recover the penalty of $100 prescribed for de- 
lay in delivery of a telegram. 

The message was delivered to the company at 9:40 p. m. at 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 



